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TOWNSHIP OF CHAMPLAIN

SUB-LEASE AGREEMENT MARINA OPERATOR Schedule B

PED-2020-06
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THIS AGREEMENT IS MADE

BETWEEN:

Hereinafter called the “Operator”

OF THE FIRST PART

AND

THE CORPORATION OF TOWNSHIP OF CHAMPLAIN 948 PLEASANT CORNER ROAD EAST VANKLEEK HILL, ONTARIO K0B 1R0
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Hereinafter called the “Township”

OF THE SECOND PART

WHEREAS The Municipal Act, Chapter P. 13, R.S.O. 1990, authorize a municipality to enter into Agreement for the lease, operation and maintenance of its facilities;

AND WHEREAS the Federal Department of Fisheries and Oceans is the Owner in fee simple of the land described in Schedule “A” attached hereto and shown in heavy outline on the Plan of Survey, and has an Agreement with the Township of Champlain for the use of the said lands as a recreational harbour and marina. This Agreement is provided in accordance, with the terms and requirements of the Federal Agreement;

AND WHEREAS the Township has recommended approval of this Agreement on the condition that the Owner enter into this Agreement and perform such services, pay annual rents and provide such financial undertakings and such dedications or easements of lands to the Township and others as may be required therein;

AND WHEREAS the Operator and the Township have agreed to certain matters hereinafter expressed relating to the operation and use of said lands;

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the Township approving of the Operation Plan provided by the Operator, covenants hereinafter expressed and other good and valuable consideration, the parties hereto covenant and agree one with the other as follows:
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TERMS AND CONDITIONS

1.0 DEFINITIONS

(a) Interpretation in this Agreement:

i. The Chief Administrative Officer – The Chief Administrative Officer of the Corporation of the Township of Champlain

ii. Director’ - The Director of Parks and Recreation

iii. Contract - An agreement and any attachments approved by the Township

iv. Township - The Corporation of the Township of Champlain

v. Minister – Minister of the Department of Fishery and Oceans, his servants or agents.

vi. May - used in this document denotes permissive.

vii. Operator - A vendor invited to submit a proposal in response to this RFP.

viii. Shall and Will - used in this document denotes imperative.

ix. Successful Operator - Operator whose proposal has been approved by the Township.

x. Request for Proposals (RFP) – This document issued by the Corporation of the Township of Champlain to obtain proposals.

xi. Work – means and includes anything and everything required to be done in fulfillment and completion of the requirements in accordance with this RFP and Proposal.

xii. Premises – means causeway (Federal-Schedule A), boat launch (Federal-Schedule A), floating breakwaters (Federal-Schedule A), marina office, storage building with washrooms and showers, sewage pump out station, municipal water and sanitary connections, boardwalk, electrical connections and boat slips
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2.0
PURPOSE

(a) The Operator shall use and occupy the said premises and carry out the management and operation of the said premises in accordance with the Fishing and Recreational Harbours Act and the Fishing and Recreational Harbours Regulations and any other applicable Provincial or Municipal By-Laws, as amended from time to time, or any other applicable act or regulations enacted or made during the currency of this Agreement.

(b) Nothing in Clause 2.0 (a) hereof, shall relieve the Township or the Minister from discharging any of his duties under the said Fishing and Recreational Harbours Act and the said Fishing and Recreational Harbours Regulations.
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3.0
OPERATOR FEES AND RENT

(a) Federal Annual Reddendum - The Operator will be required to pay the Township, in lawful money of Canada, the equivalent of the Annual Reddendum as established by Minister. The following fees or sum, namely:

i. FIVE HUNDRED DOLLARS ($500.00) PLUS TAXES per annum, payable each year in advance, or

ii. TWENTY PER CENT (20%) PLUS TAXES of all gross revenue derived by the Operator from the management and operation of the Federal premises, whichever is the greater amount, and the difference between $500.00 paid in advance and 20% gross revenue is payable within sixty days of the end of each agreement-year.

(b) Township Annual Rent - For 2021 facility rental rate is $18,000 plus HST. The Operator will be required to pay the Township an annual rent that will be payable in two installments: 1: $9,000 within thirty days before the start of each agreement year and the balance of $9,000 by June 30th of each agreement-year.

(c) Utilities – The Operator will have to secure own utilities such as landline, hydro, internet etc…
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3.0
CONTRACT TERM

(a) This sub-lease Agreement applies in part to Federal Lands described in Schedule

“A” and to premises owned by the Township.

(b) The Operator, with the endorsement of the Minister, will begin its operation of the

Marina at execution of an agreement (“Contract”) for a period of five (5) years. The Contract is expected to be fully executed prior to January 31st, 2021.

(c) The Operator may benefit from a secondary automatic five (5) year renewal at the sole discretion of Township of Champlain and the Federal Department of Fisheries and Oceans.

4.0
ACCESS AND PUBLIC USE

(a) Access to the federal premises must be kept available to the public in accordance with an existing Federal Lease Agreement.

(b) To satisfy this obligation, the following standards will apply to any sub-lease agreement for the Marina:

i. The Township will not permit the installation of entrance gates at the Marina.

ii. The Operator will have discretion to decide whether or not the washroom and shower facilities will remain for the exclusive use of paying users.

iii. The Township and Minister shall at all times and for the purpose of inspecting the said premises, have full and free access to any and every part of the said premises.

iv. The Township and the Minister shall upon reasonable notice to the Operator, except in the case of emergency, have full and free access to the said premises for the purposes of repairing and maintaining the said premises.

v. The Operator will have discretion to uphold existing Township seasonal client list.
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5.0
USER FEES

(a) User fees for public access to the boat launch are at the Operator’s discretion however must be reasonable in nature and prior approval must be received in writing by the Township.

(b) All other user fees will be at the sole discretion of the Operator.

6.0
ASSIGNMENT

(a) The Operator shall not make any assignment of these Presents, nor any transfer of sub-lease of any of the premises, rights or privileges demised or leased hereunder.

7.0
REPAIR AND MAINTENANCE
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(a) The Operator shall not, during the currency of this Agreement, do, suffer or permit to be done any act or thing which may impair, damage or injure the said premises beyond the damage occasioned by reasonable use, and shall inspect, maintain, and effect minor repairs of the said premises which may at any time become damaged, whether due to the negligence of the Operator or otherwise. Nothing in this provision shall obligate the Operator to be responsible to effect repairs of any major or structural kind but, in the event that such repairs are needed, it shall be the responsibility of the Operator to provide the Township notice of the need for major structural repairs, and to take whatever steps are appropriate to deal with the continued use of the premises while such repairs are pending. When such repairs are warranted, the parties hereto shall consider, and together decide how and when to effect such repairs.

(b) The Operator shall, at its own cost and expense, at all times during the currency of this Agreement, keep the said premises in a neat, safe and tidy condition, removing or causing to be removed therefrom all papers, refuse litter, waste or rubbish arising out the operations of the Operator under this Agreement, all to the satisfaction of the Director.

(c) The Operator shall not construct or erect any buildings or other structures on the said premises without obtaining the approval of the Township, of plans showing the design and nature of construction of such buildings or structures and their proposed locations. Consent by the Minister will be required when such projects are on Federal Land.

8.0
ANNOYANCE, NUISANCE AND DISTURBANCE

(a) The Operator shall not, at any time during the currency of this Agreement do, cause or permit to be done, any act or thing in or upon the premises which shall, or may be or might become, an annoyance, nuisance or disturbance to the occupiers of any lands or premises adjoining or in the vicinity of the said premises.

9.0
TITLE AND CLAIMS AND DAMAGES

(a) Title – That is hereby declared, and this Agreement is accepted by the Operator, upon express condition that the Operator shall have no recourse against the Township or the Minister, should the Township’s and/or the Minister’s title to the said premises be found to be defective, or should these Presents prove ineffectual by reason of any defect in such title.

b) Claims and damages – The Operator shall not have any claims or demand against the Township or the Minister for loss, damage or injury of any nature whatsoever caused to the said premises.
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10.0 INSURANCE AND INDEMNIFICATION

The Operator shall, in addition to the payment of yearly rental and fees hereunder, at its own cost, insure concurrently with the execution of this Agreement, and thereafter during the currency of this Agreement, maintain in force, a policy of liability insurance for the possession and control of the said premises with coverage as described below and include Her Majesty and the Corporation of the Township of Champlain as a named co-insured in that policy. The Operator shall provide a Certificate of Insurance evidencing coverage in force at least 10 days prior to contract commencement.

Commercial General Liability Insurance

Commercial General Liability, underwritten by an insurer licensed to conduct business in the Province of Ontario, for a limit of not less than $5, 000, 000 per occurrence, an aggregate limit of not less than $10,000,000 within any policy year with respect to completed operations and a deductible of not more than $5,000. The policy shall include an extension for a standard provincial and territorial form of non-owned automobile liability policy. This policy shall include but not be limited to:
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a) Name the Municipality and Her Majesty as an additional insured

b) Cross-liability and severability of interest

c) Blanket Contractual

d) Products and Completed Operations

e) Premises and Operations Liability

f) Personal Injury Liability

g) Contingent Employers Liability

h) Owners and Contractors Protective

i) Broad Form Property Damage

j) The policy shall include 30 days’ notice of cancellation.

Marine Liability insurance of at least $2,000,000 including

a) Hull and Machinery, and
b) Protection and Indemnity risks

Fidelity Bond Including the Third-Party Extension

Coverage shall be written in an amount of not less than $10, 000 and shall be endorsed to include Third Party Extension.

Professional Liability Insurance

The Operator shall take out and keep in force Professional Liability insurance in the amount of $2, 000,000 providing coverage for acts, errors and omissions arising from their professional services performed under this Agreement. The policy SIR/deductible shall not exceed $100,000 per claim and if the policy has an aggregate limit, the amount of the aggregate shall be double the required per claim limit. The policy shall be underwritten by an insurer licensed to conduct business in the Province of Ontario and acceptable to the Township of Champlain. The policy shall be renewed for 3 years after contract termination. A certificate of insurance evidencing renewal is to be provided each and every year. If the policy is to be cancelled or non-renewed for any reason, 90-day notice of said cancellation or non-renewal must be provided to the Township of Champlain. The Township of Champlain has the right to request that an Extended Reporting Endorsement be purchased by the Operator at the Operator’s sole expense.

Environmental Liability Insurance

The Operator shall carry an environmental impairment liability policy, underwritten by an insurer licensed to conduct business in the Province of Ontario with a limit of not less than $5,000,000. Coverage shall include:

a) physical damage to property including loss of use and the prevention, control and clean-up of land, the atmosphere or any watercourse or body of water;

b) gradual or sudden and accidental pollution for events such as fire, explosion or a sudden spill, as well as seepage over time; and

c) first and third party clean-up expenses, bodily injury and property damage arising from a pollution event.
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The Operator shall purchase, at minimum, a 3 Year Extended Reporting Endorsement.

Primary Coverage

The Operator’s insurance shall be primary coverage and not additional to and shall not seek contribution from any other insurance policies available to the municipality.

11.0 TERMINATION

This Agreement will or may be terminated at any time and without cause:

(a) By the Operator upon sixty (60) days’ notice in writing, such notice to be signed by the Operator and delivered to or mailed addressed to the Director of Parks and Recreation, Township of Champlain, 948 Pleasant Corner Road, Vankleek Hill, Ontario K0B 1R0, or

(b) By the Township upon sixty (60) days’ notice in writing, signed by the Director of

Parks and Recreation, and delivered to the Operator or any agent of the Township, or mailed addressed to the last known place of business or office of the Operator, or

(c) By the Minister upon sixty (60) days’ notice in writing, signed by the Minister, and delivered to the Township or any agent of the Township, or forthwith based on the Sale of Transfer clause (3) in the Head Lease, or mailed addressed to the last known place of business or office of the Township,

(d) and thereupon, after the expiration of such period of notification, these Presents shall be determined and ended, and the Operator shall thereupon, and also in the event the determination of this Agreement in any other manner, forthwith remove from the said premises all things at any time brought or place thereon by the Operator and shall also to the satisfaction of the Township and the Minister repair all and every damage and injury occasioned to the said premises by reason of any action taken or things performed or required under this Clause, be entitled to any compensation whatsoever, provided that, unless required by the Township or Minister, no goods, chattels, material, effects or things shall be removed from the said premises until all rent due or to become due under this Agreement, is fully paid.

(e) In the event that the Operator fails to comply with any of the terms and conditions set forth in the signed contract agreement, they will be notified in writing and will be given ten (10) days to comply with the violated sections. At the expiration of the stated period of time, if the Operator has not complied to the satisfaction of the Township, the contract can be terminated.
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12.0 ACCOUNTING RECORDS

(a) That during the currency of this Agreement, the Operator shall cause to be kept records of its operation hereunder, such records to be kept according to accepted principles of accounting, and the Operator shall supply the Township, a financial statement for each period during the currency of this Agreement by an accountant.

13.0 AUDIT INSPECTION

(a) That the books of the Operator concerning the operation and management of the said premises, shall be open for audit and inspection at all times.

14.0 POLLUTION AND ENVIRONMENTAL PROTECTION

(a) The Operation shall not place or deposit, or cause or permit to be placed or deposited, any fill, sand, gravel, detritus, waste, debris or other materials, articles or
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things on the said premises which may form a deposit thereon or therein without the prior consent, in writing to the Township and Minister.

(b) The Operator agrees to abide by and comply with all federal environmental legislation, including the relevant provisions of the Canadian Environmental Protection Act, affecting the said premises, as well as with the regulations and guidelines made and established under it, and all applicable Provincial, Territorial and municipal environmental legislation, regulations, rules or guidelines affecting the said premises.

(c) The Operator shall not process, use, deposit or store on the said premises or in its subsoil any toxic substances, as defined in the Canadian Environmental Protection Act, nor any other substance that constitutes or may constitute a danger to the environment or to human life or health.

(d) The Operator agrees to clean up, at its expense, to then current federal, provincial and municipal standards, any part or all of the said premises contaminated during the term of this Lease or any renewal of it immediately upon becoming aware of the contamination.

[image: image8.png]



15.0 CONCESSION

(a) That no application for permission to establish concessions of any kinds shall be granted without prior approval in writing to the Township and Minister.

16.0 FIRE PREVENTION

(a) That the Operator shall take all necessary precautions against fire occurring in or on the said premises.

17.0 NAVIGATION PROTECTION ACT

(a) That the Operator shall in all respects the requirements of “works” Section of the

Navigation Protection Act, Chapter N-22 of the Revised Statues of Canada 1985.

18.0 DESCRIMINATION

(a) That the Operator shall follow any laws and regulations in place such as the Canadian Human Right Act.

19.0 IMPOSSIBILITY

a) The Operator recognizes and agrees that the Corporation of Champlain Township shall not be held accountable if it fails to meet the obligations of this agreement because of a strike, a riot or a civil commotion, a malfunction in the Corporation of Champlain Township equipment, a natural disaster or severe weather conditions, or any situation or Emergency beyond control, an order from any public authority or any other reason beyond the control of the Corporation of Champlain Township.

20.0 OPERATOR RESPONSIBILITIES

(a) The Operator will be responsible for providing and maintaining necessary equipment to perform Marina operations which includes but is not limited to the following:
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i. The use of all Township equipment located on the premises to the extent that the equipment remains safe, functional and serviceable.

ii. The cost to fill the fuel tanks.

iii. Landscaping.

iv. Maintain consistent hours of operations for the facility generally open daily from 9:00am to 8:00pm during the boating season.

v. The maintenance, cleanliness, safety and reinstatement of used equipment, public spaces including but not limited to the parking areas, storage building, electrical panels (27 outlets at 15 amps and 1 outlet at 30 amps), boat ramp, boat slips.

vi. All responsibility for marketing and promotion of the Marina. The Township of Champlain will continue to convey basic information about the facility including opening hours and location on its website.

vii. Training and licensing staff, required to conduct marina operations.

viii. The Operator is responsible for all “workplace safety” related to the operation of the facility. The Operator must participate in monthly facility Occupational Health & Safety inspections performed by the Township.
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21.0 TOWNSHIP RESPONSIBILITIES

(a) The Township of Champlain will be responsible for the following:

i. Installation and removal all docking infrastructure and utilities.

ii. Winter Road maintenance.

iii. Collect Federal Annual Reddendum from Operator and corresponding financial statement.

iv. Collect Municipal Annual Rent from Operator.

v. Ensure boat launch remains publicly accessible and that launch fees established are reasonable.

vi. Request annual Insurance Certificate and WSIB proof.

22.0 SERVICE AND SUPPLY OBLIGATIONS

(a) The Township of Champlain is in a contractual agreement with W.O. Stinson & sons LTD. The agreement includes the rental of federally registered fuel tanks (three (3) 4500 litre double wall tanks), product dispenser and Above Ground Emergency Plan.

(b) For supply and fuel delivery, the Operator will be required to enter into a contractual agreement with W.O Stinson & sons LTD for the currency of this sub-lease agreement. The Operator will have to demonstrate established credit and may be required to provide a security deposit.

(c) The Operator will be responsible to negotiate pricing of fuel.

(d) The Operator will be responsible to obtain a fuel license from the Technical Standard and Safety Authority (TSSA). The holder of a licence for a facility is responsible for ensuring compliance with all of the requirements of this
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Regulation with respect to the facility whether the person is in attendance at the facility or not. O. Reg. 217/01, s. 3 (3).

(e) The Operator will be responsible to ensure that an annual inspection by W.O Stinson & sons LTD is conducted every Spring before the opening of the marina to ensure:

I. Registered Tanks have appropriate stickers

AI. Above Ground Emergency Plan is on site

BI. Piping Inspection IV. Sumps Inspection

23.0 ADDITIONAL MARINE FACILITIES

(a) The Operator may wish to alter the layout or quantity of the floating wave breakers, slips and parking. The Operator may also wish to conduct repairs and changes to the existing site. All new furnishings, amenities, repairs or additions to the site require approval from the Township of Champlain, the Federal Department of Fisheries and Oceans and the Ministry of Natural Resources and the Environment prior to implementation on site.

(b) Alterations to any marina facilities may require environmental screening approvals including but not limited to ecological, maritime and archeological assessments and or shoreline erosion control analysis.

(c) The Operator may not significantly reduce the number of slips so as to negatively impact the facility.

(d) Fuel tanks must be emptied by every October 31st of each year of this agreement as a precautionary measure in case of Spring flooding. The Township will conduct an annual inspection in the first week of November.
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24.0 WORKPLACE SAFETY

(a) Workplace Safety and Insurance Board (WSIB) coverage must be attached and remain in effect for the duration of the agreement.

(b) The Supplier agrees to defend, indemnify and save harmless the Township of Champlain from and against any and all claims of any nature, actions, causes of action, losses, expenses, fines, costs (including legal costs), interest or damages of every nature and kind whatsoever arising out of or related to the Supplier’s status with WSIB. This indemnity shall be in addition to and not in lieu of any proof of WSIB status and compliance to be provided by the Supplier in accordance with this Contract, and shall survive this Contract.

25.0 FEDERAL CONSENT

(a) The Minister reserves the right to withhold or otherwise refuse any request from the Township to enter into a sub-lease for the operation of the facility if it deems the operation not to be in compliance with its existing agreement with the Township of Champlain.

(b) The sub-lease is granted strictly subject to the right of the Minister and Lessees and Licensees of the Ministry to maintain and operate services installed on the said premises at the date of this Agreement, and to the right of the Minister to grant leases or licenses as the case may be, at any time during the currency of this Agreement covering the right and privileged.
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26.0 LAWS AND REGULATIONS

(a) The successful Operator shall comply with the relevant Federal (Canada), Provincial, and Municipal statutes, regulations, and by-laws pertaining to the work being performed and its performance. This includes the Fishing and Recreational Harbours Act and its Regulations.

(b) The Operator shall be responsible for ensuring similar compliance by its suppliers and sub-contractors (if applicable). The contract shall be governed by and interpreted in accordance with the laws of the Province of Ontario.

27.0 CONFIDENTIALITY

(a) The successful Operator shall, at all times, maintain confidentiality of all information related to the Township that they may come into contact with during the implementation and possible continued relationship as the contract may warrant. Also, in accordance with the Municipal Freedom of Information and Protection of Privacy Act (MFIPPA), any personal information Operators provide is being collected under the authority of the Act and will be used exclusively in the selection process.
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IN WITNESS WHEREOF the parties hereto have hereunto affixed their corporate seals duly attested by the hands of their proper signing officers authorized in their behalf, respectively,

DATED
AT
_________________________________,
this
________th
day
of

___________________, 2020.

THE CORPORATION OF THE

TOWNSHIP OF CHAMPLAIN

[image: image12.png]



Per: ___________________________

Normand Riopel

Mayor



Per:______________________________

Name:

Title: Owner/Operator

I have authority to bind the Corporation.

Per: ___________________________

Alison Collard

Clerk



Per:______________________________

Name:

I have authority to bind the Corporation
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SCHEDULE “A”: DESCRIPTION OF FEDERAL LANDS

PART 1 AND PART 2 PLAN 46R-2339 WATER LOT CL 2201 LOT 1 NORTH SIDE OF MARSTON STREET WHARF STREET BLOCK C REGISTERED PLAN 15 FORMERLY IN THE VILLAGE OF ORIGINAL NOW IN THE TOWNSHIP OF CHAMPLAIN, IN THE COUNTY OF PRESCOTT AND RUSSELL.
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