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3648 E 200 N Rigby ID 83443.

174 N Yellowstone HWY Rigby ID 83442

OWNER OPERATOR CHECK LIST

· Completed Questionnaire

· Owner Operator Lease Agreement

· Driver Application

· Copy of Current Commercial License and Medical Card

· Completed Drug Test

· Copy of W-9

· Copy of a Current 2290
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Totally Wired LLC

dba Totally Wired Transport

“LEASE AND SUBHAUL CONTRACT WITH INDEPENDENT CONTRACTOR”

This Agreement entered into on the ________ day of _____________ 20___, between Totally Wired LLC

· an Idaho L.L.C, hereinafter called “Carrier”, and (“Lessee”) between

__________________________________________ having an address of

________________________________________ (“Lessor”). Lessor’s social security number or federal tax identification number is________________.

WHEREAS, Contractor is the owner or lessee of certain motor vehicle equipment suitable for the transportation of property, and which equipment is more particularly described in Recitals to follow.

RECITALS

A. Lessee is a motor Carrier operating under authority issued by the federal Highway administration transporting general commodities.

B. Lessor is the owner of the following described vehicle, which is suitable for the transportation of property in Lessee’s business.

NOW, THEREFORE, Carrier and Contractor, for and in consideration of the mutual covenants and agreements hereincontained, and for other good and valuable considerations had and received,

AGREE THAT:

1. Independent Contractor

(A) It is the express intention of the parties hereto that Contractor is an independent contractor and not an employee, agent, joint venture, or partner of Carrier for any purpose whatsoever. Contractor shall neither be, nor represent himself/herself to be, an employee, agent, joint venture, or partner of Carrier for any purpose whatsoever. Contractor shall have no authority to obligate the Carrier in any manner whatsoever and shall not make any representation or statement for or about the Carrier or any of the Carrier’s services, nor shall Contractor hold himself/herself out as having authority to obligate or make representations for the Carrier.

(B) Carrier shall have no right to, and shall not, control the manner or prescribe the method of accomplishing those services which shall be contracted to and performed by Contractor pursuant to this Agreement, and the general public and all governmental agencies regulating such activities shall be so informed; provided, however, that, to the extent required by 49 Code of Federal Regulations (“C.F.R.”), Section 376.12 ( c ), as amended, Carrier “shall have exclusive possession, control, and use of the equipment for the duration of the lease ‘and’ …shall assume complete responsibility for the operation of the equipment for the duration of the lease.”

(C) Those provisions of this Agreement which reserve ultimate authority in Carrier have been inserted solely to achieve compliance with federal and state laws, rules, regulations, and interpretations therof. None of such provisions and no other provisions of this Agreement shall be interpreted or construed as creating or establishing the relationship of employer and employee between Carrier and Contractor or any driver, agent, servant, or other employee of Contractor, Pursuant thereto, the parties are mindful of the provisions of 49 C.F.R. 376.12 (c)(4), as amended, which provides that: “Nothing in the provisions required by paragraph (C)(1) [as they relate to the exclusive possession and responsibilities] is intended to affect whether the lessor or driver provided by the lessor is an independent contractor or an employee of the authorized Carrier lessee.”

2. Equipment and Hauling.

(A) Contractor agrees to furnish to Carrier the equipment, more specifically described in Recital section along with all necessary labor, to transport, load, and unload on behalf of Carrier (or on behalf of such other certificated carriers as Carrier may enter into “trip lease” or interchange agreement with) such commodities as the Carrier may make available to Contractor from time to time. This is not to be construed as an agreement by the Carrier to furnish any specific amount of goods or materials for transportation by the Contractor at any particular time or particular place, nor any guarantee of minimum compenstion for the use of the equipment during the term of this Agreement. Contractor further warrants that all of the leased equipment covered by this lease is free and clear from any encumbrances or liens of any nature that will or would limit in any way the ability of Contractor to lease to Carrier or will or would limit the gainful utilization of equipment so leased by Carrier from Contractor. Contractor further warrants that all of leased equipment covered by this Agreement is in good operating condition and in compliance with all applicable Federal, State and other laws and regulations.

(B) Contractor is not required to purchase or rent any products, equipment, or services from Carrier as a condition of entering into the Agreement.

3. Compensation.

(A) For the full and proper performance of each completed trip made of Contractor under the terms of this Agreement, Carrier agrees to pay Contractor the compensation set forth in Exhibit "A” as those may apply, attached hereto and by this reference made a part hereof.

(B) Where it is necessary for the complete performance of transportation services required by this Agreement, Contractor or his agents or employees, if any, shall load and/or unload freight onto and/or from the motor vehicle.

(C) Compensation for loading and unloading services described above shall be included within the total amount of compensation paid by Carrier to Contractor, as set forth exclusively in Exhibit “A” to this Agreement.

(D) Contractor agrees to meet Carrier’s scheduled pickup and delivery appointment times while allowing time for the proper rest and compliance with all governmental regulations. In the event that due to Contractor negligence said pickup and/or delivery times are not met, the Carrier reserves the right to penalize the Contractor assessment fines of $250 per day.

(E) Payment shall be made bimonthly after submission to Carrier of all the following: necessary delivery receipts, trip manifests, trip lease or interchange agreements (where applicable), fuel receipts, driver’s logs, and detention forms properly endorsed by the shipper, consignee, and driver. Any exceptions so noted on the delivery receipt by the consignee at the time of delivery shall be cause to withhold payment to the Contractor by the Carrier pending investigation and resolution of noted exception.

(F) Carrier, at its option, may deduct from any payment otherwise due the Contractor hereunder all or any part of any amount for which Contractor is then indebted to Carrier or any of its affiliate companies.

4. Contractor’s Employees.
(A) Contractor shall furnish, at Contractor’s own discretion, selection, and expense, any labor required incidental to the operation of the equipment and the pickup, packing, loading, unloading, assembling, disassembling, and delivery of shipments in the performance of this Agreement.

(B) Contractor shall be solely responsible for the direction and control of the employees, agents, and servants of the Contractor, if any, performing labor pursuant to subparagraph. A hereinabove, including their selection, hiring, firing, supervision, assignment, and direction, the setting of wages, hours, and working conditions, and the adjustment of their grievances. At no time will employees, agents, and servants of the Contractor operating leased equipment become the employees of Carrier or be directed by Carrier in the method, means, and manner of the performance of the work of

Contractor’s employees, agents and servants, if any, and their performance of this Agreement.

(C) Contractor assumes full and sole responsibility for the payment of all wages, benefits, and expenses of Contractor’s employees, if any, and for all state and federal income tax withholdings, unemployment insurance, and Social Security taxes as to all persons employed by Contractor in the performance of services under this Agreement, and Contractor shall be responsible for meeting and fulfilling the requirements of all regulations, how or hereafter prescribed by legally constituted authority with respect thereto. Carrier shall not be responsible for the wages, benefits, or expenses, due

Contractor’s employees, agents, or servants nor for income tax withholding, Social Security, unemployment, or other payroll taxes of the Contractor’s employees, agents, or servants. Contractor shall indemnify, save, and hold harmless Carrier from any and all liability Carrier may incur by Contractor’s failure to comply with this subparagraph C.

(D) Contractor shall provide worker’s compensation insurance for all its employees as required by state law. Furthermore, Contractor agrees to indemnify and hold harmless the Carrier against any loss, including costs and attorney’s fees incurred in defending any action or establishing any right to indemnification from any and every claim or demand made by Contractor’s employees or agents by reason of work performed by Contractor’s employees or agents in the performance of this Agreement. It is the intent of Carrier and Contractor that this indemnity and duty to defend is to be construed as broadly as possible.

(E) Carrier shall neither have nor exercise disciplinary authority or control over Contractor’s employees, shall have no authority to supervise or direct Contractor’s employees in the performance of their work for Contractor, and shall have no authority or right to select, approve, hire, fire or discipline any of Contractor’s employees.

(F) Carrier is not authorized to withhold state of federal income taxes, Social Security taxes, unemployment insurance taxes, or any other local, state, or federal tax on behalf of Contractor or

Contractor’s employees.

(G) All pay, benefits, and working conditions of Contractor and/or Contractor’s employees are a matter of agreement solely between Contractor and Contractor’s employees.

(H) Carrier shall have no obligation or responsibility to Contractor or Contractor’s employee, agents, or servants for any fine, cost, or expense incurred by Contractor or any of Contractor’s employees by reason of Contractor’s failure to have proper markings on his equipment, or by reason of an violation of Contractor or Contractor’s employees of any laws, rules, ordinances, or regulations of any and all governmental authority or authorities in and through whose jurisdiction Contractor or

Contractor’s employees may be operating in the performance of this Agreement.

(I) Unless otherwise agreed in writing in advance by Carrier, the Contractor named hereto shall operate the equipment personally. At no times shall anyone else drive or operate the equipment except in extreme emergency situations, when a substitute driver may be permitted with the express prior consent of Carrier to complete an assignment interrupted by such emergency. It shall by the sole right of Carrier to determine what constitutes an extreme emergency situation. In other than extreme emergency situations, a substitute driver may operate the equipment only after such driver has completed Carrier’s indoctrination and training program and has been certified in writing by Carrier.

Contractor further agrees to maintain his driving record (or that of driver) in good condition. Should Carrier not be able to provide insurance covering Contractor or driver for any reason, including

Contractor’s or driver’s driving record, this Agreement shall terminate immediately.

(J) Contractor agrees to comply and to cause driver to comply with the following rules and regulations of Carrier. Should any violation of these occur, Carrier may immediately terminate this Agreement.

(1) Adhere to federal DOT rules at all times.

(2) Operating Under the influence: Driver shall not operate the equipment under the influence of alcohol, amphetamines, any narcotic drug, any formulation of an amphetamine or any derivative of any narcotic drug.

(3) Traffic Citations: Driver shall immediately notify Carrier’s safety director of any and all traffic citations for moving violations.

(4) Theft: Driver shall not commit theft or dishonesty of any kind.

(5) Damage: Driver shall not willfully damage Carrier’s equipment and shall report any damage of the equipment to Carrier.

(6) Notice: Driver shall notify Carrier on a daily basis of his location. Driver shall always call in upon completion of loading or unloading.

(K) Contractor agrees to comply and to cause Driver to comply with the following rules and regulations of Carrier. Repeated failure to comply with these rules and regulations will result in termination of this Agreement.

(1) Understand and carefully follow all dispatch instructions.

(2) Meet scheduled deliveries and pick-ups at the appropriate time.

(3) Do not have damages or shortages.

(4) Maintain professional customer relations at all times. (5) Have equipment inspected according to the requirements of state, local, and federal agencies. (6) Maintain proper brake adjustment of all vehicles at all times.

(L) If for any reason Carrier shall become liable or obligated to pay the wages of Contractor’s employees, or pay Federal Income Tax Withholding, Social Security Tax, Unemployment Compensation

Tax, or any other levies or assessments of a similar character, by reason of Contractor’s employment of employees, or to make Worker’s Compensation or employer’s liability payments of other similar payments arising out of injury to or death of Contractor’s employees, Contractor will not only reimburse

Carrier but will also indemnify Carrier for any amounts paid or incurred by Carrier including all costs and expenses. Contractor hereby agrees that Carrier has by action of this paragraph a lien against the equipment herein leased to Carrier in order to provide security for payment of any of Contractors obligations under this paragraph.

5. Operation of Equipment

(A) As Carrier is ultimately responsible for conducting operations in accordance with applicable D.O.T., P.U.C., and Surface Transportation Board, formerly I.C.C., requirements. Contractor and

Contractor’s employees are responsible for complying with all applicable laws, rules, ordinances, and other requirements imposed by federal, state, county, or municipal government authority relating to and concerning equipment and the ownership, maintenance, and operation of the equipment, including filing of logs, fuel receipts, and other documents, as well as immediate notification of accidents.

Contractor shall indemnify and hold harmless Carrier against any and all liability, including attorneys’ fees and other legal expenses, imposed or claimed to be imposed upon Carrier arising directly or indirectly from the failure of Contractor or Contractor’s employees, agents, servants, or representatives to comply with the provisions of this Agreement. Upon failure of Contractor to fulfill the requirements imposed by law, Carrier may either reduce Contractor’s compensation in any reasonable amount necessary to offset Carrier’s losses and expense, if any, arising out of such default, or may terminate this

Agreement forthwith, or both.

(B) Notification of Accidents: Contractor will immediately notify Carrier after the occurrence of any accident, by telephone, giving full details; to enable Carrier to confirm to requirements of public authorities and Carrier’s insurer, Contractor will notify Carrier within fortyeight (48) hours of the date of the accident in writing, giving the details of the accident involving any vehicle furnished by Contractor while in the operation of the business of the Carrier under this agreement, and of any situation or occurrence within the Contractor’s knowledge which affects or is likely to effect the interest of Carrier, including any damage to, loss of, or knowledge which affects or is likely to effect the interest of Carrier, including any damage to, loss of, or delay in delivery of cargo in the custody or possession of Contractor. Contractor is obligated to procure as much documented evidence as possible (i.e.: names, addresses, etc. of witnesses and persons involved).

(C) Subject only to requirements imposed by law, Contractor shall direct in all respects the operation of the equipment used in the performance of this Agreement. Among other things. Contractor shall determine:

6. Cargo Shortages and Damages

(A) Contractor shall be responsible for the count, proper and secure loading, and condition of all cargo. If the condition of cargo when received by Contractor is unacceptable, he shall notify Carrier’s dispatch personnel immediately. Contractor shall be liable for all shortages of, loss of, pilferage of, spoilage of, or damage to commodities transported by Contractor in part or in whole. This shall include trailers dropped or picked up in route by Contractor.

(B) Overages, shortages, damages, and refused product must be called into Carrier’s

Representative before leaving delivery point. In the event that delivery is after office hours or on a weekend, said information shall be called in by noon the subsequent office working day. Failure to do so may result in automatic charge back to Contractor for said claim. (C) Contractor shall be responsible for all claims arising from or out of damage to cargo and/or trailers, dollies, or other equipment, tools or

materials of any kind, and including consequential damages arising there from, and shall defend, indemnify, and hold Carrier harmless.

7. Insurance

(A) Carrier shall maintain liability insurance coverage for the protection of the public pursuant to Surface Transportation Board, formerly I.C.C., regulations under U.S.C., Title 49, as amended. Carrier will also furnish to Contractor for the duration of this Agreement fire, theft, and collision insurance covering the Contractor only while in performance of this Agreement with Carrier. The Carrier will provide the Contractor with a certificate of insurance for each such policy setting forth the name of the insurer, the policy number, the effective dates of the policy and the amount and types of coverage. The Contractor will be responsible for all accident and insurance deductibles, including up to the first one thousand dollars ($1,000.00). This deductible will be applied to the full amount of the claim.

(B) This includes cargo damage due to improper loading, driving, and/or failure to secure, cover, or break down the load properly. Carrier will assist Contractor in recovering insurance deductibles forfeited because of a claim not arising out of the fault of the Contractor; but Carrier will not reimburse Contractor for any deductible paid until Carrier has first been reimbursed from the third party. Under no circumstances shall Carrier be liable for any loss or damage or claim against said equipment, which may occur in connection with the performance of this Agreement. The total insured value of collision liability of Carrier for insurance responsibilities of equipment contracted shall not exceed the actual cash value for the tractor, provided that all terms and conditions of this Agreement have been met. Should Carrier not be able to provide insurance covering Contractor, regardless of reason, this Agreement shall terminate immediately and if gross negligence is proven by Carrier, Contractor can be held liable for entire amount of claim. Cancellation of this Agreement by either party automatically cancels all insurance provided under this Agreement by Contractor.

8. Responsibility for Expenses

(A) Contractor shall pay or be liable for complete cost of any and all maintenance to said equipment, including, but not limited to, the cost of all oil, tries, repairs, parts, vehicle equipment, and accessories necessary for the proper operation of said equipment while in performance of this Agreement. The cost of any unauthorized charges or costs such as traffic fines, size, and weight fines, and other fees, taxes, or penalties which may be assessed against said equipment while in performance of this Agreement shall also be paid or borne by Contractor. Contractor shall be responsible for the fuel used.

(B) Contractors shall maintain and submit to Carrier by the 15th day of the following month, such inspection and maintenance records as requested by Carrier to evidence compliance with the terms of this Agreement.

(C) The parties shall comply with the additional requirements which are set forth in the attached Exhibit “C”.

(D) Licensing and IFTA reports costs. All licensing and IFTA expenses will be filed and paid for by the Carrier including the base plate, permits, fuel permits and other such equipment in any state of

Carrier’s authority to operate. All licensing and permit costs must be paid for prior to receiving the first dispatch. Any and all costs associated with the Contractors equipment paid by the Carrier will be deducted from the Contractors first settlement. If for any reason this lease is terminated prior to the expiration date hereon, the rebates from licensing or permit costs shall be held by Carrier until final settlements are made after which the pro-rata share due to the Contractor will be refunded. Contractor shall, in addition, be responsible for and pay any and all taxes accruing from or out of any hauling done pursuant to this agreement, including but not limited to public utility, excise, sales, business and occupation, whether Federal, State, County, City of Local.

(E) Tolls and Permits. All bridge and highway tolls incurred while in service under this lease will be paid for the Contractor. All over-dimension permits will be paid for by the Carrier. On mileage leases, Carrier will be responsible for these fees.

(F) Before settlement with Contractor for the payments due Contractor for use of leased equipment hereunder, Carrier shall first deduct all costs and expenses of Contractor advanced by Carrier,

(1) Costs paid by Carrier but properly attributed by this contract to the Contractor;

(2) Labor performed by Carrier but properly performed by the terms of this agreement by Contractor

(3) Insurance premiums properly chargeable to Contractor;

(4) Damage or shortage claims;

(5) Repairs and maintenance by Carrier to Contractor’s equipment;

(6) Advances and other charges incurred by Carrier, but properly chargeable to Contractor under the terms of this agreement.

(7) Any other amounts due Carrier by Contractor hereunder;

(G) Contractor shall be liable to Carrier for any fines, penalties or assessments incurred by Contractor or its employees, or other monetary outlay that was created, or caused by the Contractor, and required to be paid by Carrier. Said amounts shall be deducted from monies due Contractor.

9. Termination of Agreement.

(A) This Agreement shall become effective on execution and shall remain in force until terminated by either party as provided herein. The Agreement may be terminated by either party’s giving 30 days’ written notice to the other. Said notice is to be served by registered or certified mail, return receipt requested, addressed to the other party at the address set for the in the first paragraph of this Agreement, with the time of mailing commencing the 30-day period.

(B) The following breaches of this Agreement are reasons for cancellation by lessee immediately;

(1) At any time upon the mutual written consent of the parties hereto;

(2) By Carrier, if Contractor has materially breached the Agreement as determined by Carrier, upon twenty-four (24) hours’ prior written notice by certified mail to the breaching party, but such notice shall specify the breach relied upon;

(3) Unsatisfactory driving reports from insurance company or Lessee’s safety inspector,

(4) Furnishing of false or incorrect information by Lessor regarding Lessor’s driving record or driver qualifications;

(5) Carrying of unauthorized passengers;

(6) Operating a motor vehicle under the influence of alcohol, illegal drugs, or any controlled substance or prescription drugs not authorized by a licensed physician for use while driving or not used in accordance with a physician’s instructions;

(7) Failure to immediately notify Lessee of any and all citations or violations;

(8) Theft or dishonestly of any kind; (9) Failure to report to Lessee damage to cargo or equipment;

(10) Unsafe operation of the vehicle at any time; or

(11) Failure to immediately correct any noncompliance by Lessor’s employees or others engaged by Lessor.

(12) In addition to any other rights which Carrier has under this Agreement, Carrier shall have the right to deduct from any amount owed Contractor hereunder any loss, damage, costs, or expenses incurred as a result of damage to freight while in the possession of Contractor and/or Contractor’s driver or as provided for in this Agreement and have the right to withhold from the final settlement due to Contractor for a period of one hundred and twenty (120) days after receipt of the documents specified in section title Compensation to cover any deductions specified in this Agreement.

(13) Provided, however, that upon such termination the following conditions should apply. (a) Contractor shall complete delivery of any shipment which Contractor may at the time by engaged in hauling; and turns in all paperwork and documents. (b) That pending any final settlement, Carrier is authorized to withhold such sums as deemed necessary by Carrier to cover Contractor’s liability to

Carrier.

(14) In the event of the early termination of this Agreement or, upon expiration of this Agreement, Contractor shall reimburse Carrier for the remaining portion of all taxes and licenses and regulatory fees that are not usable by Carrier.

(15) At the end of the term, Contractor shall immediately remove from the equipment all signs or other identification referring to Carrier and shall supply Carrier with photographic or affidavit proof of such removal. Contractor shall also immediately surrender to Carrier all shipping documents, credit cards, keys, licenses, plates, permits, stickers, operating authorities, and equipment, and any and all other materials and other things furnished by Carrier or issued in Carrier’s name.

(16) Upon termination of this Agreement, if Contractor fails to immediately comply and redeliver documentation or obliterate identification marks relating to Carrier, Carrier shall have the right to enter upon said vehicle and retake possession of its documentation and obliterate its identification number and shall be entitled to receive the sum of One Hundred and No/100 Dollars ($100.00) for each day of non-performance by Contractor, which amount shall constitute liquidated damages for any damages suffered by Carrier over and above the itemized charges, penalties and/or expenses incurred by Carrier. If the Contractor fails to comply and Carrier is subject to penalties therefore, or is required to bring legal action in order to enforce this agreement, Contractor shall hold Carrier harmless from all loss, costs, expenses and attorney’s fees arising from such action.

10. Other Services

(A) Nothing in this Agreement shall prevent or preclude carrier from entering into similar contracts with others for the same or similar service or work to prevent or preclude Contractor from performing other contracts for same or similar work on behalf of others.

11. Governing Law.

(A) This Agreement shall be governed by the laws of the state of Idaho as to interpretation and performance. This Agreement is intended by the parties to create the relationship of Carrier and Contractor and not to be considered employees of Carrier at any time under any circumstances or for any purpose. Neither party is the agent of the other, nor shall neither party have the right to bind the other by contract or otherwise, except as herein specifically provided.

(B) In the event Carrier shall be required to retain an attorney to enforce the terms of this Agreement, or to institute or defend any action at law or in equity against or by Contractor and arising out of this Agreement, Contractor agrees to pay all attorneys fees and costs incurred by Carrier.

12. Invalidity

(A) Should any portion of this Agreement be held invalid or should an interpretation of any provision herein contained be imposed upon Carrier by any regulatory agency or any other organization which is contrary to the understanding and practice of the parties, such provisions shall thereafter have no effect and the agreement shall in all other respects remain in force unless such interpretation would make performance impossible or inequitable to Carrier. If any provision of this Agreement is determined to be contrary to or inconsistent with any regulations governing the lease of the equipment between the Contractor and Carrier, such regulations shall take precedence over such contrary or inconsistent

provision, and this agreement shall in all other respects remain in force unless such interpretation would make performance impossible or inequitable to Carrier.

TERMS OF AGREEMENT

I/We, the undersigned Lessor, have read the foregoing Agreement and fully understand all terms and conditions contained therein and do hereby acknowledge receipt of a copy of said Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement this day of _______, 20__ __.

Signed and sworn before me on this 6th day of March 2004.

_____________________________
DATE ___________________

Lessee’s Signature (Totally Wired LLC)

_____________________________
DATE ___________________

Lessor’s Signature

